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CRIMINAL INVESTIGATION (COVERT POWERS) BILL 2011 
Committee 

Resumed from 25 September. The Chair of Committees (Hon Matt Benson-Lidholm) in the chair; Hon Michael 
Mischin (Attorney General) in charge of the bill. 

Postponed clause 80: Terms used — 
Progress was reported after the postponed clause had been partly considered. 

Hon GIZ WATSON: Mr Chair, I just want to get your guidance. I think maybe now is the right time to ask 
some general questions about this clause, before we have a formal amendment before us. 

The CHAIR: That is most appropriate—absolutely. 

Hon GIZ WATSON: My first question about the provision in clause 80 is: did the joint working group 
recommend this provision to prescribe Parliament? 

Hon MICHAEL MISCHIN: No. 

Hon GIZ WATSON: Has any other jurisdiction expressly prescribed Parliament and parliamentary committees? 

Hon MICHAEL MISCHIN: No, not in terms. It is my understanding that the scheme of such covert powers 
legislation is relatively new. It has not in terms been extended in other states to include Parliament and its 
committees. The way that it came about in this case, as I understand it, is that parliamentary counsel suggested 
that a regime similar to that already in place for the Witness Protection (Western Australia) Act be incorporated 
in respect of protecting witnesses and persons under this legislation. 

Hon GIZ WATSON: Therefore, does the Attorney General agree that this clause is a departure from the model 
bill? 

Hon MICHAEL MISCHIN: Yes. 

Hon GIZ WATSON: Does clause 80 offend the principle that the freedom of speech in debates and proceedings 
in Parliament might not be impeached or questioned in any court? 
Hon MICHAEL MISCHIN: No. 

Hon GIZ WATSON: Can the Attorney General explain how it does not? 

Hon MICHAEL MISCHIN: As pointed out in the course of previous debates on the Evidence and Public 
Interest Disclosure Legislation Amendment Bill, in order to bind Parliament there would need to be specific 
words to that effect. Although a process in specific words is being set out as to how to deal with protected 
witnesses and witness protection certificates and the like in respect of revealing their true identity, there is no 
other specific provision in the bill as proposed that would bind Parliament either to judicial review or to a 
member of Parliament within the confines of Parliament and working under the protection of parliamentary 
privilege to be susceptible to prosecution under the criminal law.  
Hon GIZ WATSON: Perhaps the Attorney General could explain that in the circumstance a member came into 
this place and either deliberately or inadvertently revealed the identity of a covert operator and therefore came 
under the provisions of clause 96 of this bill, how that does not breach the freedom of speech in the debates and 
proceedings of Parliament? Basically, clause 96 states that the person who does that is subject to those offences, 
which carry a penalty of a fine of $24 000 or imprisonment for two years, so by that very fact, the courts are put 
at odds with the rights and privileges of the Parliament.  
Hon MICHAEL MISCHIN: No, it does not follow. In fact, several years ago, there was a committee report—I 
cannot recall the name of it—on the powers of Parliament. That report recommended that several provisions of 
the Criminal Code which deal with misconduct, and which could extend, theoretically, to people who are within 
Parliament—that would need to be supported by evidence of parliamentary debates and the like—were 
redundant, because they could not be prosecuted in any sensible fashion because of parliamentary privilege. This 
is no different. This clause does not say anything about a person being in Parliament. Parliamentary privilege 
would override this in the absence of some specific provision that qualifies it; and it does not. This speaks 
generally as to persons and has nothing to say about parliamentary privilege.  
Hon GIZ WATSON: The definition of “court” in clause 80 states in part — 

(c) a commission, board, committee or other body established by the Governor or by either or both 
Houses of Parliament or by the Government of the State to inquire into any matter; 
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That would include the committees of this house and the other house. But it obviously would not include 
operations within the chamber—that is, anything other than committee operations. So I still do not understand 
why a member who named or revealed the identity of a covert operator would not fall under the provisions of 
clause 96. 
Hon Michael Mischin: I have explained it. 

Hon MAX TRENORDEN: I want to pursue the same issue. I want to read, first of all, part of the executive 
summary of a report by the Joint Committee on Parliamentary Privilege of the House of Lords and the House of 
Commons in the British Parliament, which is the source of our parliamentary privilege. This report was written 
in 1999. In the first paragraph, it states that Parliament is a place in which — 

Grievances, great and small, can be aired, regardless of the power or wealth of those criticised.  
It goes on to say in the second paragraph — 

In order to carry out these public duties without fear or favour, Parliament and its members and officers 
need certain rights and immunities. Parliament needs the right to regulate its own affairs, free from 
intervention by the government or the courts. … These rights and immunities, rooted in this country’s 
constitutional history, are known as parliamentary privilege. 

It goes on to say in the fourth paragraph — 
Freedom of speech is guaranteed by article 9 of the Bill of Rights 1689: ‘freedom of speech and 
debates or proceedings in Parliament ought not to be impeached or questioned in any court or 
place out of Parliament’. 

I have the same question: why is the Attorney General seeking to amend clause 80 to take out the words “or by 
either or both Houses of Parliament”, but then include, later on in the bill, references to committees and the 
committee processes? We then go to clause 96, which, on any objective reading, does not preclude the 
provisions of clause 80. The Attorney General could stop a lot of discussion and get his bill through very quickly 
if he would just stand now and guarantee to this chamber that no-one in either house, or in any committee of 
either house, will ever be prosecuted under this bill. 

Hon MICHAEL MISCHIN: On my understanding of the constitutional law, on my understanding of the 
Parliamentary Privileges Act, and on my understanding of the structure of the bill, no; a member of Parliament 
who is under the protection of parliamentary privilege in this place cannot be prosecuted for an offence under 
clause 96 of the bill as proposed. 

Hon MAX TRENORDEN: My ears are flapping a bit! The Attorney General said, “On my understanding”. The 
Attorney General is the minister who introduced this bill, so we need an outright answer: yes, they can be 
prosecuted; or, no, they cannot. The Attorney General knows the system as well as I do. When this act gets to the 
proceedings of a court, this act will be looked at, the second reading debate will be looked at, and the minister’s 
statements, my statements and other member’s statements will be looked at. So if we can get a clear and 
unequivocal answer from the Attorney General that the intent—I am happy for the Attorney General to use the 
word “intent” if that helps—of this bill is not to prosecute members of either house or a committee of either 
house, the Attorney General will go a long way towards making me a happier soul. 
Hon MICHAEL MISCHIN: The intent of the bill and the way in which it is structured is that no member under 
the protection of parliamentary privilege can be prosecuted under clause 96. But just to make it plain—so that it 
cannot be said that I am ignoring a relevant fact—if a member were to leave this chamber and do that outside the 
confines of Parliament, then, yes; but not within the usual confines of Parliament and its processes, under which 
a member would be protected ordinarily by parliamentary privilege. 

Hon NICK GOIRAN: Attorney, this is an interesting discussion that is taking place. Given the answer that has 
been provided, can the Attorney General also confirm that any decisions made by the Parliament under clause 80 
and the relevant clauses that follow would not be subject to judicial review? 

Hon MICHAEL MISCHIN: Yes; they would not be subject to judicial review. 

Hon NICK GOIRAN: I draw the attention of members to the twenty-third report of the Standing Committee on 
Procedure and Privileges, dated November of last year. This is the report by the committee that looked into the 
Evidence and Public Interest Disclosure Legislation Amendment Bill 2011. I think that was the bill that was 
referred to earlier in the discussion this evening, and I think it was suggested that some comfort should be taken 
from that report in terms of how that matter was dealt with. I note that appendix 7 to that report refers to legal 
advice received by the procedure and privileges committee from Mr Bret Walker, Senior Counsel. That advice is 
dated 18 November 2011. If members are concerned about this particular issue, I would suggest they read the 
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opinion of Mr Bret Walker, Senior Counsel. I have not had the opportunity to re-familiarise myself with every 
single paragraph of this report, but it seems to me, at least from paragraphs 3 and 4 of that report — 

Hon Max Trenorden: Which page are you talking about? 

Hon NICK GOIRAN: This is at page 76 of the twenty-third report. This is a different report from the one that 
Hon Max Trenorden has in his hand. This is the report of the Standing Committee on Procedure and Privileges, 
not to be confused with the sixty-ninth report of the Standing Committee on Uniform Legislation and Statutes 
Review. This is the report in which the PPC had a look at the shield laws, and particularly the issues surrounding 
parliamentary privilege. At page 76, it quotes in part the opinion of Mr Bret Walker, Senior Counsel. I will quote 
from paragraph 4, in which Mr Walker says — 

It follows that there is no room for arguments to the effect that the special constitutional importance of 
parliamentary privilege (in the full and proper sense of power) prevents application to the Houses of 
provisions generally applying to persons, bodies and tribunals. The proposed amendment to the Bill 
certainly constitutes the unmistakable and unambiguous language, or express words, expected of 
statutory provisions said to abrogate or qualify a parliamentary privilege … In my opinion, furthermore, 
the definitions noted in 2 above may well have amounted to the requisite clarity of legislative intention 
to affect the Houses’ privileges.  

When one reads the opinion, it becomes clear that it is in fact unclear whether the courts can have an opportunity 
to judicially review a decision of this place. That is the part that makes me nervous. My understanding is that Mr 
Walker was talking about a circumstance not dissimilar to the version of the bill we have in front of us at the 
moment, and that is where Parliament is wrapped up together with courts and tribunals. At clause 80, the term 
“court” is defined to include a tribunal, royal commission, board, committee, body established by the 
government or by either or both houses of Parliament. This house of Parliament is included in the definition of 
court, which is not dissimilar to what happened in the shield laws legislation, and because everything was being 
wrapped up together under the one term, Mr Walker basically said, “Danger, be careful!” I acknowledge again 
that the Attorney is representing the Minister for Police this evening, and I note that he has, in my view, 
helpfully foreshadowed some amendments which seek to separate out courts, tribunals and the like from 
Parliament. Whereas, at the moment, the provision we are dealing with has everybody together, if the 
amendment was to be successful, I understand we would have two different definitions—one that deals with 
court proceedings and another with parliamentary committees and parliamentary proceedings. All of that said, 
my question is: will the Attorney General’s amendment, by way of separating out courts and tribunals from 
parliamentary proceedings, address the concerns outlined by Mr Walker, Senior Counsel, with respect to the 
possibility of judicial review of a decision by the Legislative Council?  

Hon MICHAEL MISCHIN: One must read the remainder of learned counsel’s opinion and remember that it 
was dealing with a specific provision that was extending the definition of, I think, judicial proceedings in a 
similar manner to what is contemplated currently in clause 80, rather than a different procedure for Parliament. 
As I understand his opinion, there was a doubt in his mind that, firstly, it did sufficiently extend through an 
operation relating back to provisions of the Evidence Act to Parliament, but if it did then there might be some 
doubt whether other provisions of that bill could apply and also make any decisions reviewable. I would have to 
go back and refresh my memory on that, but that was my understanding of it. This is a very different proposition 
because if the amendment is passed it is clearly differentiating proceedings before courts and tribunals and those 
before Parliament; the processes are plainly different and different provisions would apply to the manner in 
which Parliament would deal with it. Unless there is a specific provision that would overcome by plain words the 
operation of parliamentary privilege, then proposed section 96 would not apply.  

Hon PHILIP GARDINER: My question follows on from the answer that the Attorney General gave to 
Hon Max Trenorden that this bill should not result in a member of this place or of the committees of this place 
being made to go before a court. Assuming I am correct that these privileges protect parliamentarians in that 
respect, how far does that extend to those who are employed by the Parliament, such as those employed in this 
chamber and those at the committee level who assist the committees of Parliament as appointed by this chamber?  

Hon MICHAEL MISCHIN: Anyone who ordinarily would be protected by parliamentary privilege would 
enjoy the same protection once the foreshadowed amendments are passed. If they do not currently enjoy that 
protection, then they would not enjoy that protection under the bill.  

Hon PHILIP GARDINER: The bill lists fines. When will those fines ever come to pass?  

Hon MICHAEL MISCHIN: Clause 96 prohibits a person from doing something that is termed a disclosure 
action —  
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… that discloses, or is likely to lead to the disclosure of, the true identity of an operative for whom a 
witness identity protection certificate has been given or where the operative lives unless —  

(a) the certificate has been cancelled under section 94 before the person does the disclosure action; or  

So if that occurs, a person would not be liable to prosecution. Then —  

(b) the disclosure action is —  

(i) required by section 89; or — 

Proposed section 89 covers the disclosure of an operative’s true identity to a presiding officer of a court. Then —  

(ii) authorised by leave or by an order under section 90;  

That again relates to courts. Then, under a proposed amendment, if the disclosure action is authorised under 
proposed section 93D, which deals with the disclosure of an operative’s true identity or location despite a 
certificate in respect of certain aspects of Parliament’s processes. So, that is an exclusion from prosecution. Or, 
the disclosure action is — 

(iii) permitted under section 95.  

Proposed section 95 applies if the chief officer authorises the disclosure of an operative’s true identity or 
location. Otherwise, what is plain from the structure of the proposed amendments is that there is a clear 
differentiation between processes generally before courts and tribunals—a separate part that deals with 
Parliament’s proceedings exclusively and says so. This part deals with proceedings before Parliament and its 
committees, and therefore any attempt to prosecute someone would still be governed by the general principles of 
parliamentary privilege.  

I am not in a position to enumerate who out of parliamentary staff may or may not be immune from prosecution 
in particular circumstances. That would depend on the facts of the individual case, but there is nothing in what is 
proposed to allow a court to interpret that it has a capacity to judicially review something that it does not have a 
capacity to review at the moment; there is simply no hook for it. There was a different situation under the 
Evidence and Public Interest Disclosure Legislation Amendment Bill because of the way that it was proposed to 
go about the exercise, which was importing a definition in the Evidence Act and the like and there was no 
differentiation of the regime. That is what excited the concerns of Mr Stephen Walker, SC, in that regard, but 
that was overcome in the end because we took a different approach, a different set of amendments, and we 
eventually abandoned that idea in favour of the standing order option anyway, so it became academic. I am 
confident—as confident as one can be—that parliamentary privilege, except in the refined area that it is currently 
qualified, and not by much anyway, except to introduce a process, is still immune from judicial review. 

Hon PHILIP GARDINER: In the Attorney General’s last sentence I think he used the words “refined process”. 
My question was trying to ask the Attorney General to describe the circumstances in which the fine may be 
applied and the circumstances that might give rise where such a fine would be considered to be applied by the 
court. 

Hon MICHAEL MISCHIN: I am sorry; I am still not quite sure of the question the member is driving at—the 
fine; I do not understand quite what he means. I was wondering if he could have another go. I am sorry if it is 
just me. 
Hon PHILIP GARDINER: Maybe I can put it back to the Attorney General. I think the words—I have almost 
lost them—were a “refined court” or something or other. 

Hon Michael Mischin: A refined process or scheme dealing with Parliament. 

Hon PHILIP GARDINER: I thought the Attorney General was trying to narrow something down to such a 
limited area. I am interested in that area and what can happen in that area when someone crosses the bounds—
whatever they might be, and I cannot understand it either from what the Attorney General has said so far—such 
that they are going to be exposed to court proceedings where a fine, as enunciated in the bill, might be applied. 

Hon MICHAEL MISCHIN: As it currently stands in the bill, there is an indictable offence of someone 
committing a disclosure action, which is if a person does something that discloses or is likely to lead to the 
disclosure of the true identity of an operative for whom a witness identity protection certificate has been given or 
where the operative lives. That offence can carry up to 10 years’ imprisonment or a summary conviction penalty 
of $24 000 as a maximum, or imprisonment for up to two years. The qualifications for when an offence has not 
been committed are set out. The point that I thought the member was driving at is whether someone—a member 
of Parliament, say—could be charged with such an offence. Yes, they could be, unless they are protected by 
parliamentary privilege, which means that they are either operating within the shield of parliamentary privilege 
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in its normal sense and under the sorts of circumstances where they would ordinarily be protected. None of that 
is qualified. If they are acting outside of that, then yes, they can be the subject of prosecution in the normal 
manner, as anyone would be, and indeed to civil suit. But while in the confines of Parliament, they are protected. 

Hon PHILIP GARDINER: I thank the Attorney General. We have gone some of the way, but really what I am 
getting to relates to an accident that may happen of the kind for which this whole part of the bill has been 
framed—the incident that occurred in 2006 or 2007. I will not go into the details because it may not have been 
an accident to do with anyone on the parliamentary committee that was involved or any its employees. I just 
want to be sure about what we are framing here to try to deter that from happening again. I just want to make 
sure it is consistent with what the Attorney General said earlier, which I thought was that no parliamentarian 
protected by privilege in the way the Attorney General has described and the way that we all agree, nor the 
employees of those bodies that are involved with either the Parliament or parliamentary committees, are then 
going to be able to be taken to court where those punishments apply. The question relates to employees who 
make a mistake at the committee level and disclose someone’s name, as was alleged to have occurred in 2006.  

Hon MICHAEL MISCHIN: No; not to any greater extent than they would currently be criminally responsible 
for something that is said or done within the confines of Parliament but would otherwise be an offence. If they 
are not protected by parliamentary privilege in the exercise of a particular function or the doing of an act, then 
yes, they can be liable to prosecution, just as any court officer might be. But if they would ordinarily have been 
protected—I have not analysed the issue—by parliamentary privilege or by any other one of the other provisions 
generally applicable to the criminal law that are found, for example, in chapter 5 of the Criminal Code, then they 
would not be criminally responsible.  

Hon ADELE FARINA: As I understand what the Attorney General is saying, it is not the government’s 
intention that clause 96 would apply to any action that was done to disclose the covert operative’s identity, which 
was protected within the confines of parliamentary privilege. If I understand that correctly, why do we need 
proposed amendment 171/96? The application of that amendment to this clause at the very least implies that the 
intention of clause 96 is for it to apply to members of Parliament and in circumstances in which parliamentary 
privilege applies. If that is the not the intention, we do not need this proposed amendment.  

Hon MICHAEL MISCHIN: Out of an abundance of caution and to make it consistent with proceedings that 
may take place in a court, if the disclosure action performed by someone is one that has been authorised by 
Parliament, that person is also protected by that authorisation. However, that does not qualify parliamentary 
privilege; if anything, it extends the protection for someone who is acting on Parliament’s behest in accordance 
with section 93D. 

Hon ADELE FARINA: I appreciate the Attorney General’s view of that, but I think that this amendment brings 
us into that field of uncertainty that Hon Nick Goiran referred to in relation to the advice that was received by the 
Procedure and Privileges Committee in relation to the matter that was before the committee. Clearly, this 
provision implies the application of clause 96 having some effect and having application to anything that occurs 
or is said to which parliamentary privilege applies. If it did not intend to do that, we would not need this 
amendment. This amendment clearly brings parliamentary privilege into play with clause 96 of the bill. It is 
completely contrary to what the Attorney General is saying.  

The other thing I bring to the attention of the Attorney General is a number of court decisions—for example, the 
Prebble case in which it was held that there is no objection to the use of Hansard to prove what was done or said 
in Parliament as a matter of fact. Therefore, it is possible for the courts to rely on Hansard. This is also 
supported by a number of other decisions. This is the decision made by the courts; it is okay for the courts to use 
Hansard to decide whether a thing has been said or an act has been done in Parliament as a matter of fact. I 
would have thought that that would again open the door wide to being able to prosecute a member of Parliament 
under clause 96 because we would be able to establish the fact that member X disclosed the identity of a covert 
witness in Parliament. According to these court decisions, we would be able to use Hansard to establish that fact. 
Once we have established that fact, it is not that hard to then make a case from there. Hon Nick Goiran made 
some very valid points; that is, given the way the provisions are drafted and the court decisions that I have 
referred to, there is a level of uncertainty about the application of these provisions even when a person acts 
within the protection of parliamentary privilege. We need to at least have on the record that this is what we are 
doing. It will be open to a judge to consider all the facts before them and decide that clearly the intent of this 
provision was that clause 96 would apply even in cases of parliamentary privilege because otherwise the 
government would not have moved proposed amendment 171/96. When I look to the other decisions and 
precedent, I see that the whole question becomes open. We need to at least acknowledge that if we are going to 
move down this path this evening.  
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Hon MICHAEL MISCHIN: I just do not agree. It is not my understanding of the way that the law operates, nor 
is it my understanding of the protection that is afforded by parliamentary privilege. Although it may establish a 
fact, it cannot found a prosecution against someone who is protected by parliamentary privilege. It just does not 
work; it cannot. A committee of Parliament has analysed the efficacy of the Criminal Code and its relationship to 
parliamentary privilege and said that the code of provisions that deal with anything to do with giving, for 
example, false evidence before a parliamentary committee and the like are simply worthless and cannot in 
practical terms be prosecuted. The member may have an opinion, but that is not my understanding of the law.  

Hon ADELE FARINA: If I heard the Attorney General correctly, he referred to a number of cases. Could the 
Attorney General name the cases so that we can look at them?  

Hon Michael Mischin: I am talking about the case that you just cited and the parliamentary committee that dealt 
with this issue.  

Hon ADELE FARINA: Can the Attorney General table the parliamentary committee’s report so we can look at 
it?  

Hon Michael Mischin: I think I just said a little while ago that I cannot remember the name of it. It was done 
several years ago. I think Hon George Cash was involved. It was done by this house.  

Hon ADELE FARINA: I am happy for the Attorney General to ask the Deputy President to leave the chair until 
the ringing of the bells so that we can look at this report.  

Hon Michael Mischin: I am happy for you to go and find it.  

Hon NICK GOIRAN: I rise with great reluctance at this time because, as I have said before, it is a pain to be a 
pain. Deputy Chair, I rise with zero enthusiasm, but I have to tell you and I have to get on the record that the 
longer this matter goes on, the more stressed I get by it. While listening to what has been going on this evening 
since my last contribution about half an hour ago, I have had the opportunity to read the opinion of Mr Bret 
Walker, SC, dated 18 November 2011. I am not at all persuaded that we can distinguish that particular 
circumstance with the shield laws from this situation we have at the moment. I will quote from a few sections in 
his opinion. If members are serious and want to know about what is going on in this matter, I suggest they get 
themselves a copy of the twenty-third report of the Procedure and Privileges Committee, turn to page 82 and 
look at paragraph 16 by Mr Walker. This is an opinion by a Senior Counsel to our committee that is concerned 
with these matters. He says — 

In summary, the proposed regulation of the Legislative Council’s powers to compel journalists to 
reveal their sources — 

Every time members hear “compel journalists to reveal their sources” substitute it for “compel a covert operative 
to reveal their name”. If someone wants to take a technical point and say that is the way we distinguish it, with 
respect, I do not think that is sustainable in the long term. Every time members hear “compel journalists to reveal 
their sources” they must think “compel a covert operative to reveal their name”. I return to this quote from 
Mr Walker — 

In summary, the proposed regulation of the Legislative Council’s powers to compel journalists to 
reveal their sources by means of the provisions proposed by the Bill has the following features.  

Again, we can say that that is the same. It continues — 

A power to compel would still be available.  

My understanding of the amendments that we will be considering shortly—I think that is what the Attorney has 
been saying for a few days now—is that Parliament will still have the opportunity to compel the person to reveal 
their name. In other words, it is the same. What Mr Walker was saying with regard to compelling journalists also 
applies in this situation. He continues — 

Circumstances relevant to its exercise would be expressly stipulated.  

Again, that is precisely what these amendments are doing. We are trying to stipulate expressly how the power to 
compel could be done. So far there is no distinction between the two matters. It continues — 

That regulation of power would be imposed by provisions applying—apparently in the same way—to 
other proceedings outside Parliament.  

This goes back to the question I asked before. At the moment, section 80 is crafted in such a way that 
Parliament, tribunals and courts are all mixed together. That was the problem in the shield laws matter. Again, 
we are still on the same track. With the greatest of respect, I took note of what the Attorney said earlier about the 
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distinction in the other matter because it was bringing in provisions of the Evidence Act. Yes, that is true, but 
that is an immaterial fact. Mr Walker was saying that the witness identity protection provisions would apply to 
Parliament and courts, just like in this situation. He continues — 

No recognition would be given by this regulation of power to the issue of parliamentary privilege … 

Again, at the moment, that seems to me to be the case. We are still dealing with the same issues. He continues — 

No express words would distinguish the susceptibility of the Legislative Council to judicial review from 
the susceptibility of all those other proceedings outside Parliament. No express words would deal with 
the Article 9 problem raised by that common treatment of parliamentary proceedings with all other 
proceedings.  

That is the end of the quote at page 82 of the committee’s report. 

The longer this goes on, the more it concerns me because it seems to me that if we want to give any weight 
whatsoever to Mr Walker’s opinion, we have to come to the conclusion that the matters are the same. I am not a 
betting man, as you probably know, Madam Deputy Chair, but if I were to lay a wager, I dare say that if we 
picked up this bill at the moment and gave it to Mr Walker and asked him whether his opinion was the same with 
respect to both matters, his response would be yes. People can disagree with me. I know some people would say 
that if we ask five lawyers in the room what their view of something is, we would get five different 
interpretations.  
Hon Giz Watson: Six.  

Hon NICK GOIRAN: Maybe there is truth in that. It is Senior Counsel speaking here, not some bush lawyer. 
Senior Counsel has come to a conclusion, given the advice of the Procedure and Privileges Committee of this 
house on a different bill but the same issue arose, expressing concern. As the Attorney has outlined, in that 
particular matter, it became redundant effectively because we decided to deal with it in a different way and I 
think it was a very good way.  

I would like some clarity, some assurance and some explanation of why I should give no weight whatsoever to 
Mr Walker’s opinion of 18 November 2011 on the matters before us.  

Hon MICHAEL MISCHIN: I have already said my piece on that. I respect the fact that Hon Nick Goiran takes 
a different view of it. He is entitled to that opinion. I cannot take the matter any further.  

Hon MAX TRENORDEN: I would like the indulgence of the house for a little while. If we go through this 
process of amending clause 80 and the amendments are carried, we will have the situation that the Attorney 
General described in which we separate the courts and Parliament. In that process, one of the next things we 
would do is look at sections 93A, 93B, 93C, 93D and 93E, which all relate to actions within Parliament. Then we 
would get to clause 96. Unlike several of the members speaking here tonight, I am not a lawyer. I find it difficult 
to understand how we can amend clause 80 and work our way through to clause 96 but all of a sudden clause 96 
does not apply to clause 93. I do not understand how that is the case. I would like the Attorney General to 
explain that. I would like some leeway from you, Madam Deputy Chair, because I am also talking about 
amendments to clause 93 but they are consequential to clause 80. I am just assuming that clause 80 gets carried 
and we physically separate the courts, Parliament and the committees but we still end up with an overarching 
argument. I do not understand how clause 96 does not apply to clause 93. If it does not, what are we doing?  

Hon MICHAEL MISCHIN: I have already been through all of this. I am sorry but I cannot take it any further. I 
have already analysed the principles of statutory interpretation that I consider apply and how parliamentary 
privilege operates. I cannot take it any further.  

Hon GIZ WATSON: I want to understand the rationale for the need for this intrusion on Parliament. 
Information on this matter has been provided to the Standing Committee on Uniform Legislation and Statutes 
Review. I refer members again to pages 61 to 67 of the report of the Standing Committee on Uniform 
Legislation and Statutes Review on this bill. I particularly refer members to paragraph 14.21 on page 66, which 
states — 

To date, there are no known instances where a committee has requested an individual to disclose their 
real identity. As to whether a committee would ever inquire into the identity of an individual, this is 
highly unlikely. Parliamentary committees have been known to respect the wishes of persons appearing 
before them by using non-identifying information in tabled reports. In comparison, Western Australia 
Police wish to retain clause 80(c) on the cryptic basis that they “have had some experience in relation to 
disclosure of details relating to covert operatives who appeared before a parliamentary committee” 
Western Australia Police said: 
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A previous Parliamentary Committee did not heed a confidentiality agreement and allowed the 
names of covert operatives to be published. The Western Australia Police seeks to assure that 
the protection of an operatives name cannot be left to chance and that future administrative 
errors cannot occur or result in harm to an operative. 

That seems to the basis for the move to draft this bill, unlike the model bill, to go beyond the recommendations 
of the joint working group and to do something that other Parliaments have not contemplated. It is a serious 
matter. I think the Parliament deserves a clear explanation of what did or did not happen. I am not willing to 
accept this broad assertion that something did or did not happen. This is the Parliament. We have every right to 
know the assertions and to test them, whether they are accurate or not. If they pertain to a committee of this place 
or a committee of the other place or a joint committee, which committee, what exactly happened and what was 
the problem this is supposed to rectify? It goes to the questions that Hon Philip Gardiner was trying to get 
answers to, with some unsatisfactory results. Of course we are concerned about protecting our parliamentary 
privileges and the powers of the Parliament, as we should be as parliamentarians, but we are also concerned, I 
hope, about protecting members of staff who work to serve the Parliament and, via the Parliament, the people of 
Western Australia from any possible prosecution for something that they might have done in error, which is most 
likely, because we know that people operate under pressure and that they make mistakes. I can think of an 
instance in my standing committee when some information was put on the internet that somebody did not want 
to be on the internet. It was not of the gravity that this legislation is contemplating; nevertheless, the person was 
upset to see that their name was published. That was a mistake; it was an information technology mistake. It just 
happened to be posted when it should not have been. I think it is really important, if there is an allegation that 
this Parliament has somehow put in jeopardy covert operatives, that we know what that circumstance is. I do not 
accept that that is of such a secretive nature that it should not be put on the public record. 

Hon MICHAEL MISCHIN: I have to say that I am rather surprised and more than a little disappointed. I made 
it quite plain on the last occasion this matter was debated that there had been an incident that I was prepared to 
disclose confidentially to Hon Giz Watson and Hon Kate Doust, but I was not prepared to reveal details that 
might exacerbate the problem. In confidence, I provided such information that I thought I legitimately could. 
Hon Adele Farina was there too, and she took a slightly different view of the facts. I accept that there may be 
differences of opinion and nuancing that might give rise to some debate about it, but I was quite forthright with 
Hon Giz Watson about that, and I also explained the reasons why I did not want to reveal those things in a public 
place. I understood, from every indication until now, that she understood the reason for that sensitivity and the 
need for some confidentiality and discretion. To now come out and say that we ought to just blurt it all out in 
order that we can create even more of a problem than has existed, I find very, very disappointing. I cannot take it 
any further. I do not propose to say any more about it, and that is an end on it, because I do not want to be 
responsible for causing greater damage than has already been caused just for the sake of trying to prove a point. 

Hon GIZ WATSON: This is the problem. 

Hon Michael Mischin: It certainly is. 

Hon GIZ WATSON: I am on my feet at the moment, yes. This is the problem, and I have seen it in other 
debates in this place. There is an assertion, usually in police matters, of something that cannot be revealed. The 
Attorney General does not have to tell the whole story and I am not going to tell the whole story. I am just 
making the point that it is totally inappropriate to deny the Parliament the information on which we are supposed 
to be basing our decision to make some very serious amendments to the operation of Parliament, and the 
Attorney General is expecting that we take it on the say-so of the police that a committee has done X or Y. 

Progress reported and leave granted to sit again, pursuant to standing orders. 
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